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IN THE UNITED STATES BANKRUPTCY COURT FEB 2112005
FOR THE SOUTHERN DISTRICT OF TEXAS
Michee! N, Milby, Clerk of Gomye
HOUSTON DIVISION

IN RE
YUKOS OIL COMPANY, CASE NO. 04-47742-H3-11
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MEMORANDUM OPINION

The court has held a hearing on "Deutsche Bank AG's
Motion to Dismiss Chapter 11 Bankruptcy Case" (Docket No. 40).
The following are the Findings of Fact and Conclusions of Law of
the court. A separate Judgment will be entered dismissing the
above captioned case. To the extent any of the Findings of Fact
are considered Conclusions of Law, they are adopted as such. To
the extent any of the Conclusions of Law are considered Findings
of Fact, they are adopted as such.

This is a very large case. On the assets identified in
the schedules and other pleadings filed in the instant case, it
is the largest bankruptcy case ever filed in the United States.
However, the debtor is not a United States company, but a Russian
company, and its assets are massive relative to the Russian
economy, and, since they are primarily oil and gas in the ground,
are literally a part of the Russian land. While there is
precedent for maintenance of a bankruptcy case in the United

States by corporations domiciled outside the United States, none



of those precedents cover a corporation which is a central part
of the economy of the nation in which the corporation was
created.

Findings of Fact

The Bankruptcy Petition

Yukos 0il Company filed a voluntary petition under
Chapter 11 of the Bankruptcy Code on December 14, 2004. The
petition was signed by Zack A. Clement, as attorney for Yukos,®'
and by Bruce K. Misamore, as Chief Financial Officer of Yukos.
Attached to the petition was a resolution of the Management Board
of Yukos-Moscow Ltd., the management company of Yukos,
authorizing the filing of the instant Chapter 11 case in the
United States Bankruptcy Court for the Southern District of
Texas. The resolution recites that six members of the Management
Board met (with Misamore appearing by telephone), and five of the
six listed members voted for, and signed, the resolution. The

resolution is not signed by the sixth member, Mikhail Trushin.

Unless otherwise specified, references in this opinion to
"Yukos" indicate Yukos 0Oil Company, the Chapter 11 Debtor.
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The Pending Motion

In the instant motion, Deutsche Bank AG ("Movant")?
seeks dismissal of the instant case. Movant asserts several
grounds for dismissal. First, Movant asserts that Yukos is not
eligible to be a debtor under Section 109(a) of the Bankruptcy
Code. Second, Movant asserts that the instant case should be
dismissed for cause, pursuant to Section 1112 (b) of the
Bankruptcy Code. Third, Movant asserts that the instant case

should be dismissed under the doctrine of forum non conveniens.

Fourth, Movant asserts that the case should be dismissed because
Yukos will be unable to comply with the duties of a Chapter 11
debtor. Fifth, Movant asserts that the case should be dismissed
on grounds of international comity. Sixth, Movant asserts that
the case should be dismissed based on the act of state doctrine.
Each of these six asserted grounds for dismissal is
addressed below. Movant has also sought "such other and further
relief to which it is justly entitled." With regard to several
of the asserted grounds, there is no United States precedent
available among cases involving a voluntary bankruptcy. This

case is dismissed for cause, using a "totality of circumstances"

The standing of Movant to bring the instant motion is not
entirely clear from the face of the pleadings. However, the
parties have agreed that this court has jurisdiction to consider
the instant motion. Movant's standing as a party in interest is
implied in the parties' agreement. The court will not look
behind the parties' agreement to make an independent
determination as to Movant's standing.
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approach, which applies to all Chapter 11 cases, as discussed
below.
Backaround

Prior to 1993, the Union of Soviet Socialist Republics
operated a command economy, in which all major industries were
owned and controlled by its government. After the dissolution of
the U.5.S.R., the Russian Federation (which is the successor
government in Russia) adopted a constitution which declares
itself to have supremacy in the whole territory of the Russian
Federation, and pursuant to that constitution, enacted laws
directed toward encouraging the participation of non-Russian
entities in the finance of entities organized under Russian law.
These laws include remedies typically found in the commercial
laws of nations with market economies, and they include
international arbitration, available to a commercial organization
with foreign investments. ("COFI")

Yukos is an open joint stock company organized under

the laws of the Russian Federation. Yukos is a holding company,
which is the parent of approximately 200 subsidiary legal

entities, organized under the laws of, inter alia, the Russian

Federation, Cyprus, and the United Kingdom. On the petition

date, Yukos operated through several subsidiaries, including

Russian subsidiaries Yukos-Moscow, Ltd., Yuganskneftegas,

Tomskneft, and Samaraneftegas, British Virgin Islands



subsidiaries Yukos International, B.V.I., Yukos Hydrocarbons,
B.V.I., and Brittany Assets, Ltd.,? and Texas corporation Yukos
USA, Inc. (which was incorporated one day prepetition, and is
wholly owned by Yukos International, B.V.I.). Additionally,
Yukos has a small number of o0il and gas licenses in Russia, which

it holds in its own name.

Misamore testified that, under Russian law, an entity
which is a "juridical person," which need not be an individual,
may serve as the chief executive officer of a joint stock
company. Yukos-Moscow, Ltd. is the chief executive officer of
Yukos. Steven Theede is the individual who acts as the chief
executive officer of Yukos, in his capacity as an employee of
Yukos-Moscow, Ltd.

In an affidavit filed concurrently with the petition in
the instant case, Misamore, who presently resides in Houston,
Texas, states that Yukos became Russia's first fully privatized
0il company during 1995 and 1996.

Misamore testified that substantially all of the
affiliates and subsidiaries of Yukos are Russian companies, that
substantially all of the assets of the affiliates and

subsidiaries are in Russia, and that Yukos and its subsidiaries

‘The entities organized in the British Virgin Islands appear
in some of the documents as "U.K. BV" entities, and elsewhere as
"B.V.I." entities.




and affiliates have approximately 100,000 employees, nearly all
of whom live and work in Russia.

Some of the funds used for Yukos' operations and
acquisitions came from loans and/or equity contributions of
investors from outside Russia, including individual and
institutional investors in the United States. One group of
shareholders, which states it is composed of American and Western
European investors, filed an affidavit (Docket No. 145) stating
that the investors in the group hold at least 10 percent of the
shares of Yukos. A second group of shareholders, which states it
is composed of non-Russian investors, filed an affidavit (Docket
No. 146) stating that the investors in the group hold
approximately 51 percent of the shares of Yukos.® Both groups
filed responses (Docket Nos. 133, 140) supporting Yukos' position
in opposition to the the instant motion to dismiss.

Precipitating Events and Attempted Remedies

Yukos' disputes with agencies of the Russian government
precipitated the filing of the instant Chapter 11 case. Steven
Theede, Yukos' acting chief executive officer, testified that on
October 25, 2003, approximately five weeks after Theede began

working at Yukos as the chief operating officer, Mikhail

“The court notes, however, that Misamore testified at the
hearing on the temporary restraining order that a Russian citizen
indirectly owns some of the shares held by the second group, such
that the total of shares held by non-Russians is approximately 17
percent.



Khodorkovsky, who was then Yukos' chief executive officer, was
arrested. Theede testified that, beginning in December, 2003,
the Russian government began to retroactively assess® taxes for
periods beginning during 2000. He testified that the aggregate
of the retroactively-assessed taxes was $27.5 billion. Theede
was a credible and competent witness.

Theede testified that, during the period after the
taxes were assessed, Yukos appealed the tax assessment, and began
negotiations with the Russian government. Misamore testified
that the negotiations were necessary because the Russian
government had frozen Yukos' assets and bank accounts, and half
of Yukos' revenues were being applied to tax payments.

In addition, on April 23, 2004, Yukos filed an
application, before the European Court of Human Rights, seeking
relief. (Deutsche Bank Exhibit 8). Theede testified that among
the issues Yukos was negotiating with the Russian government was
the election of a new board of directors. He testified that,
although he believed the Russian government was sincere in
negotiating, he had heard rumors of a plan to divest Yukos of its
largest subsidiary. He testified that the management board of

Yukos met on November 2, 2004, and gave 45 days' notice of an

The court notes that, under United States tax law, the term
"assessment" is a term of art, with a specified statutory
meaning. In the instant opinion, the term "assessment" is used
in its more general form.




extraordinary general meeting of shareholders, to be held on
December 20, 2004. The management board additionally gave 75
days' notice of another extraordinary general meeting of
shareholders, to be held on January 13, 2005, in order to
consider election of a new board of directors.

Theede testified that three courses of action were
placed on the agenda for the December 20, 2004 extraordinary
general meeting of shareholders. First, the shareholders were to
consider adoption of the restructuring Yukos was negotiating with
the Russian government. Second, the shareholders were to
consider an orderly liquidation of Yukos' assets. Third, the
shareholders were to consider bankruptcy under Russian law.

On November 19, 2004, the Russian government announced
that it would conduct a sale of Yukos' shares of its largest
subsidiary, Yuganskneftegas ("YNG"), at an auction, to be
conducted on Sunday, December 19, 2004, one day prior to the
first extraordinary general meeting of Yukos' shareholders in
which the shareholders were to consider their options. YNG was
responsible for approximately 60 percent of Yukos' revenue.
Misamore testified that he was unaware of any other auction sales
by agencies of the Russian government that were scheduled on a
Sunday.

Misamore testified that, on November 23, 2004, he left

Moscow, Russia, and traveled to London, England. He testified




that while he was in London, on December 3, 2004, he asked David
Godfrey, the vice president-legal of Yukos-Moscow, to seek
alternatives to stop the auction of YNG shares. Misamore then
traveled to Houston, and arrived on December 4, 2004. He
testified that he has conducted the activities of the chief
financial officer of Yukos from his home in Houston, Texas since
December 4, 2004.

Misamore testified that, on December 7, 2004, Yukos
consulted with Fulbright & Jaworski ("F&J"), its counsel in the
instant case. He testified that, on December 10, 2004, the
management board of Yukos-Moscow passed a resolution to authorize
filing of the instant Chapter 11 case. He testified that, on the
same date, Misamore caused Yukos Hydrocarbons to transfer $1
million to F&J for the benefit of Yukos.

On December 14, 2004, the date on which the petition in
the instant case was filed, Darice Angel, of F&J, incorporated
Yukos USA, Inc., a Texas corporation. The articles of
incorporation list Misamore as the sole director. (Deutsche Bank
Exhibit 3).

Misamore testified that, on December 14, 2004 at 1:30
p.m., approximately $480,000, the remainder of the $1 million
transferred to F&J by Yukos Hydrocarbons after F&J deducted a
payment for services rendered, was transferred from F&J to Yukos

USA's account at Southwest Bank of Texas.




The petition in the instant case was filed on December
14, 2004, at 3:06 p.m. Misamore testified that, on the petition
date, but before the petition in the instant Chapter 11 case was
filed, Yukos filed a notice of arbitration demanding arbitration
of its disputes with the Russian government. The notice of
arbitration is not in evidence, and Misamore did not testify as
to where such notice was filed.

Misamore testified that, after the petition was filed
in the instant case, Misamore caused Brittany Assets, Ltd. to
transfer an additional $1.5 million to Yukos USA, for the benefit
of Yukos. Subsequently, Misamore caused a loan document to be
prepared, reflecting a transfer of funds from Brittany Assets,
Ltd. to Yukos USA, "as of!" December 14, 2004. The document was
signed by Misamore for Yukos USA and by Theede for Yukos.
(Deutsche Bank Exhibit 2-B-1). An additional document was
prepared, dated December 14, 2004 and signed by Misamore,
acknowledging receipt of the $1.5 million by Yukos USA.
(Deutsche Bank Exhibit 2-B-3). Misamore testified that although
the documents reflect a date of December 14, 2004, the funds were
not received until December 15, 2004, Houston time, in Yukos
USA's account at Southwest Bank of Texas, due to differences in
banking hours and time zones worldwide.

Misamore testified that Brittany Assets Ltd.

transferred an additional $20 million to Yukos USA, on or about
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December 22, 2004, for the benefit of Yukos. Migamore testified
at trial that the additional money was transferred to Yukos USA
for the purpose of providing financial stability to continue the
bankruptcy case and associated litigation. However, on
confrontation with his deposition of February 10, 2005, Misamore
also stated that the additional money was deposited to bolster
Yukos' argument in favor of jurisdiction in this court.
Misamore's deposition testimony is supported by an email from
Misamore to Sergei Ketcha, a director of several of the Yukos
entities, stating that the money needed to be transferred "[iln
order to create a better case for jurisdiction." (Deutsche Bank
Exhibit 1).

Theede testified that Yukos' goals in filing the
instant Chapter 11 case in the United States were to obtain a
halt in the Russian government's actions to enforce its tax
claims, to obtain the financial flexibility to obtain loans
superior to claims of the Russian government, to finance
operations, to restructure tax debt, and to create a surviving
entity to seek redress against the Russian government and other
entities on behalf of shareholders, employees, and creditors.

Contemporaneously with the filing of the petition in
the instant Chapter 11 case, Yukos filed, inter alia, motions
seeking authority to serve creditors and other parties in

interest (including entities within the Russian government and
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other foreign entities) by electronic mail; to maintain its funds
in foreign bank accounts not backed by the full faith and credit
of the United States; and to compel the Russian government to
submit to international arbitration of its disputes with Yukos.
In addition, Yukos filed a motion seeking a declaratory order
that United States law applies to Yukos' property located in
foreign nations, and filed an adversary complaint requesting
entry of a temporary restraining order, preliminary injunction,
and permanent injunction to prevent the sale of YNG.

This court has previously issued a temporary
restraining order, in Adversary No. 04-3952, related to the
instant case. The findings made in the court's Memorandum
Opinion with regard to the temporary restraining order have been
supported by the additional evidence presented at the hearing on
the instant motion, but extensive evidence on the underlying
events in Russia was not presented at the hearing on the instant
motion, since the discovery conducted between the time of the
entry of the temporary restraining order and of the hearing on
the instant motion to dismiss, was aimed at evidence relevant to
the motion to dismiss. While it appears likely that agencies of
the Russian government have acted in a manner that would be
considered confiscatory under United States law (in that Misamore
testified at the hearing on the application for temporary

restraining order that taxes retroactively assessed for 2002 and
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2003 were in excess of Yukos' total revenue for 2001 and 2002,
and in excess of 80 percent of Yukos' total revenue for 2003),
and that this has affected non-Russian investors (who Misamore
testified at the hearing on the application for temporary
restraining order hold approximately 17 percent of Yukos'
shares), the question now before this court in considering the
instant motion to dismiss is not so much whether wrongs have
occurred, as it is whether the United States bankruptcy courts
present a proper and suitable forum for addressing the needs of
this Debtor and its creditors and equity security holders.

On February 11, 2005, Yukos filed a Chapter 11 plan of
reorganization (Docket No. 125). The proposed plan generally
provides for subordination of tax claims® of the Russian
government, and creation of a litigation trust to pursue causes
of action Yukos believes 1t has (including causes of action it
believes may arise or have arisen in the instant Chapter 11 case
and in Adversary No. 04-3952).

The Views of the Experts

Cne of the experts in Russian law presented at the
hearing was Professor William Butler, a professor at the
University of London, England and a visiting professor at

Washington and Lee University in Virginia, and an author of a

®This court makes no finding or conclusion as to the
finality of the underlying tax matters.
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leading translation from Russian into English of Russian legal
materials. He testified that a vote of shareholders would have
been unnecessary in order to place Yukos into Russian bankruptcy.
He testified that, under the Russian bankruptcy system, the
Russian tax claims would have first priority of payment. He
testified that, if Yukos had sought bankruptcy in Russia, the
Russian government, as the largest creditor, would have taken
control of the proceeding. Butler further opined that
arbitration was unavailable to Yukos, under the Russian Foreign
Investment Law of 1999 ("RFIL"), because there was no written
agreement to arbitrate.

Professor Butler believes Yukos is not a COFI, and
believes that the term "nationalization," from which a COFI is
protected under the RFIL, did not include the acts of the Russian
government 1in assessing taxes against Yukos, and seizing its
assets, even if the taxes and seizure were massive. He believed
that technically, this was not "nationalization," a term which
was not defined in the Russian law. He noted that the only
historical antecedents in Russia for "nationalization" were
Bolshevik takeovers, and certain more recent narrow orders
bearing the word "nationalization" in the title. He noted that
Articles 8 and 10 of the RFIL mentioned only two forms of taking,
"nationalization" and "requisition," and testified that "there

are at least eight other forms [of taking] out there."

14

oo s G |1




























































